Santa Clara High Technology Law Journal
Volume 11 | Issue 2

Article 5

January 1995

Forming a High Technology Joint Venture in
Hungary
Tina M. Rinehart

Follow this and additional works at: http://digitalcommons.law.scu.edu/chtlj
Part of the Law Commons
Recommended Citation
Tina M. Rinehart, Forming a High Technology Joint Venture in Hungary, 11 Santa Clara High Tech. L.J. 287 (2012).
Available at: http://digitalcommons.law.scu.edu/chtlj/vol11/iss2/5

This Comment is brought to you for free and open access by the Journals at Santa Clara Law Digital Commons. It has been accepted for inclusion in
Santa Clara High Technology Law Journal by an authorized administrator of Santa Clara Law Digital Commons. For more information, please contact
sculawlibrarian@gmail.com.

FORMING A HIGH TECHNOLOGY JOINT VENTURE
IN HUNGARY
Tina M. Rinehartt

I.

INTRODUCTION

Since 1989, dramatic political and economic changes have swept
through Hungary, radically expanding the investment environment
and creating new commercial opportunities for American high technology industries. Hungary's recent reorganization of its legal structure enables foreign investors to establish a joint ventlre with relative
certainty. As will be shown, operating a joint venture in Hungary is
the most beneficial way to take advantage of these changes.
Current Hungarian business laws provide substantial advantages
and protection to foreign investors. Over the last six years, Hungary
has attracted much foreign investment by abolishing many of its restrictions and by simplifying its remaining regulations. Investing in
Hungary is not worry-free, however, Hungary remains an emerging
market economy with a non-convertible currency and relatively recent
laws that seem rather convoluted in some cases.
The Hungarian government has successfully offered various incentives to encourage foreign participation within its economy. By
August 1992, more than 13,000 joint ventures operated in Hungary,
over two-thirds of them established during the previous two years.'
Moreover, Hungarian government statistics reveal that American companies continue to be some of the largest foreign investors in Hungary,
accounting for $2 billion of the $5.1 billion in total foreign equity
capital invested in the country.2 Since several companies have already
become quite active in Hungary,3 interested American high technology industries should move quickly in exploring this investment
sector.
Copyright © 1995 by Tina Rinehart
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1. MTI Hungarian News Agency, Report on the Government's Two Years in Office, MTI
EcoNEws ("MTI Econews"), Aug. 31, 1992(LEXIS, News).
2. Hungary to Introduce New Measure to ProtectPatents, Minister Says, INT'L TRADE
DALY, Bureau of National Affairs, Inc.("INT'L TADE DAmLY(BNA)"), June 30, 1993.
3. Hungary Adapts to the Market System, Bus. AM., Nov. 2, 1992, at 17.
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Through an analysis of relevant Hungarian legislation, this comment will explore the advantages and disadvantages of forming a joint
venture in Hungary. By examining the laws governing foreign investment, capitalization opportunities and requirements, the types of joint
ventures legally allowed, the methods of privatization applicable to
the establishment of joint venture and applicable tax laws and concessions, this comment determines the most effective and beneficial route
for high-tech industries to follow. Trade opportunities, free trade
zones, recent policy developments in the high technology area, as well
as specific examples of successful joint ventures in the computer industry will also be discussed.
In order to show exactly which measures and procedures an investor interested in creating a joint venture should follow, an American Hypothetical Computer Company (I-CC) will be used as a model
throughout the comment.
II. TRADE

OPPORTUNITIES FOR JOINT VENTURES

Hungary's proximity to the markets of the European Community
and to the former Eastern block countries, along with its well-educated
work force, make Hungary an attractive country for foreign investment. The establishment of a Hungarian joint venture allows foreign
investors to market their products and services throughout Central and
Eastern Europe. The United States Department of State views the
joint venture as a successful approach for American businesses to undertake because it establishes a long-term relationship.4 Specifically,
they view the maintenance of direct investment in local businesses
allowed under the joint venture as a key feature to success in the Central and Eastern European markets.5
Hungary's strategic geographical situation6 provides United
States investors with a back door into the European Community and a
possible "pan-European free trade zone". 7 In December 1991, Hungary signed an Association Agreement with the European Community
(EC), paving the way for eventual full membership for Hungary in the
EC.8 This agreement provides for duty-free trade in that region by the
year 2002. 9 Thus, Hungarian joint ventures will benefit from the cur4. U.S. DEPT. oF ST., REsoucE GUIDE TO DoINa BuSINESS IN CaMcAL AND EASTERN
EURoPE, Apr. 30, 1991.
5. Id.

6. Austria boarders Hungary on the West, Yugoslavia and Bulgaria to the South,
Romania to the East and the Ukraine, Poland, and the Czech and Slovak Republics to the North.
7.

U.S. Investment in Hungary Update, MTI Ecomws, Mar. 20, 1991.

8. Hungary Adapts to the Market System, Bus. Am., Nov. 2, 1992, at 17.
9. Id.
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rent reduction and eventual elimination of duties on products both imported from and exported to Europe. However, those merely involved
in importing U.S. products into Hungary, as well as the other member
states of the EC, will remain subject to significant import duties. 10
Hungary has also signed free trade agreements with the seven
member European Free Trade Association and the "Visegrad" Group
which is comprised of the nation of Poland and the Czech and Slovak
Republics. 1 ' As a result, the Minister of International Economic Relations of Hungary, Bela Kadar, concluded that investors in Hungary
will be able to export their goods to these markets on very favorable
2
terms.'
The unique composition of a joint venture specifically enables
American companies to benefit from their Hungarian counterpart(s).
Joint ventures entail the assistance of a knowledgeable local partner,
as well as a competent labor force. Fortunately for high technology
investors, the abundance of intellectual capital coexists with a paucity
of commercially useful technology, 13 providing a perfect opening for
American businesses.
Besides being highly educated and technically proficient, top talent in Hungary can be obtained at a fraction of the cost of a comparable labor force in the West.' 4 For example, the cost of creating
computer software in Hungary, as compared to the United States, differs tremendously.' 5 The standard measure for such cost is the "feature point" which expresses the relative cost per unit of software
developed, allowing for a program's size and complexity;16 In the
United States, the feature point measures at $1,000 while in Hungary
it is merely $175.1' Thus, by creating a joint venture in Hungary, an
American company not only taps into the markets of the EC and former Eastern block, but also gains experienced local Hungarian partners and competent workers at a fraction of the cost elsewhere.
Ill.

BENEFITS AND PROTECTION FOR FOREIGN INVESTORS

American high technology investors directly benefit from the recent passage of Act VII of 1988 on Investment regardingNon-resi10. See text accompanying footnotes 181, 184 infra.
11.
12.
13.
14.

INT'L TRADE DAiLY(BNA), supra note 2.
Id.
Id.
David E. Birenbaum and Francis S. Rath, Mind Over Matter,THE RcoRDER, July 21,

1992, at 7.
15.
16.

Leslie Helm, CreatingHigh-Tech Sweatshops,L.A. TIMES, Nov. 15, 1993, Metro at 1.
Id.

17. Id.
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dents in Hungary and its 1989 and 1990 Amendments ("Foreign
Investment Act"; this includes its amendments, unless otherwise
stated). 8 The preamble itself states that the very purpose of the Foreign Investment Act is "to develop international co-operation specifically in the interest of promoting technological advance in the
Hungarian economy by promoting the direct involvement of foreign
capital in their economy" (emphasis added). 19 Thus, the Foreign Investment Act emphasizes technology as a priority sector for foreign
investors.2 °
To attract and maintain foreign investment for such purposes, the
Act supplies numerous protections for foreign investors. Specifically
protected investments consist of companies with foreign participation,
companies set up by foreigners and the acquisition of equity in a company by foreigners. 2 1 The Act also shields foreigners from discrimination by mandating equal treatment between foreigners and nationals
(with a few exceptions that actually favor foreign investors) as well as
the elimination of any adverse discrimination. 22
The Foreign Investment Act also attempts to refute initial fears
which may prevent foreigners from considering investment in Hungary. Primarily, the Act addresses the major concern of loss of investment due to government confiscation. It guarantees that foreign
investments in Hungary receive "complete protection and security" by
requiring full and immediate repayment of losses that result from nationalization, expropriation or any other provision having a like effect.2 3 It also secures full fair market value compensation in the
currency of the investment. 24 Thus, if an American high technology
company had invested in U.S. dollars, it would receive immediate repayment in U.S. dollars if nationalization or reappropriation did occur.
If communism did actually resurface in Hungary, however, the
mere existence of this law would probably do little to prevent the nationalization of privately owned businesses. Payment in full fair market value to foreign investors for what the government confiscated
would be even more unlikely. On the other hand, the Western-style
government in Hungary appears well-established and the likelihood of
18. U.S. Dept. of Commerce, Act VII of 1988 on Investment RegardingNon.residents in
Hungary and its 1989 and 1990 Amendments, NTIS CENTRAL & EASrERN EUROPE LEGAL
Tmrs, Dec. 31, 1988("FIA").
19. Id. at preamble.
20. Id.
21. Id. at § 2(b).
22. Id. at Preamble.
23. FIA, supra note 18, at § 1.
24. Id.
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its being overthrown does seem rather slim. In fact, Hungary remains
the only Eastern European country to retain the same government it
elected after the demise of communism. 25 It is also reassuring to
know that Hungary has not expropriated any foreign assets since
1953.26 Moreover, in 1973, Hungary settled all debts for American
assets expropriated when communist rule began.27
In the event of liquidation of the joint venture, the Act also provides for some protection of the foreign investment, however, it limits
the amount of repatriation to the availability of sufficient company
funds. Specifically, it entitles non-residents to their share of the company profits in three situations: upon cessation of the company, the
alienation of equity shares and upon reduction of the company's registered capital.2 8 Only if the company has enough forints (the Hungarian currency) available, must it fully repatriate the non-resident's
share of the company's profits in the currency used by the investor.2 9
In cases of cessation of the company, the Act requires non-resident investors to fulfill their company obligations before they receive
any return on their money.30 However, the Act does not specify what
these obligations are. Without specific legislative guidance, one
would assume that company policies themselves would dictate the obligations owed. Additionally, the availability of adequate company
funds must be available to cover such repatriation. 31 These policies
seem to be reasonable prerequisites to repatriation.
In addition, the 1978 BilateralInvestment Treaty between Hungary and the United States protects American investors against impairment of contractual rights and other interests within its territory.3 2
Despite negotiations, the United States has not signed a more recent
investment treaty with Hungary. According to Commerce Department
Desk Officer for Hungary, Brian Toohey, negotiating a new bilateral
investment treaty no longer receives high priority since the restruc-

25. Brian Toohey, Trade should expand as Economy Recovers; Hungary 1993 World
Trade, Bus. AM., Apr. 19, 1993, at 31.
26. Charles M. Cole, Poland,Hungary & the Czech and Slovak Federal Republics: An
Examination of the Evolving Legal Frameworkfor ForeignInvestment, 7 AM. UJ. INr'L L. &
POL'Y 662, 682 (1992)(quoting R. JoHNsoN, nmsTMEmT GUIDE TO HUNGARY 1991, at 10).

27. Id.
28.
29.
30.
31.
32.

FIA, supra note 18 at § 32.
Id.
Id.
Id.
Agreement on Trade Relations, Mar. 17 1978, U.S.- Hungary, 29 U.S.T. 2711, 2715.
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tured Hungarian laws already provide investors with most of the guar33
antees that a newer treaty would afford.
At this stage, HCC should feel confident enough to pursue the
formation of a joint venture with a Hungarian partner. The Foreign
Investment Act assures them of equal treatment and no adverse discrimination despite the company's foreign status. The Act also guarantees any investments full repatriation in United States dollars in the
event of nationalization, expropriation and liquidation (provided the
company has enough funds available and HCC has met its business
obligations).34
IV.

OVERCOMING POTENTIAL FOREIGN EXCHANGE PROBLEMS

Although the Hungarian government initially declared that its
currency, the Hungarian forint (HUF), would become fully convertible
by 1992 1 and then by 199336, 1995 has arrived and the forint remains
only partially convertible. Thus, despite government announcements,
one cannot predict when the forint will actually become fully
convertible.
Convertible currency is currency that may be changed from one
form into an equivalent of another form. 37 This means that the government does not permit the export of forints and the currency cannot
be used in transactions between nations. On the other hand, the forint
is convertible for all current account transactions except for tourism.
Hungarian companies are allowed to convert forints into hard currency
whenever they need currency for current transactions. Foreign investors are allowed to import what they want and pay for the imports in
forints. On the contrary, exporters are not allowed to hold hard currency but must exchange it at a Hungarian bank for forints.3 8
33. U.S. and Hungary Sign Broad Agreement Strengthening Protection of Rights, INT'L
TRADE DAmY (BNA), Sept. 28, 1993.
34. For additional protection, concerned investors can look to U.S. agencies such as the

Overseas Private Investment Corporation (OPIC). OPIC signed a bilateral agreement with Hungary in 1989. Investors can also turn to the Multilateral Investment Guarantee Agency (MIGA)

an organ of the World Bank for insurance. Hungary became a member in 1985 under Law
Decree No. 7 of 1989 on the Promulgation of International Agreement on the Establishment of
the International Investment Protection Agency. U.S. DEPT. OF ST., supra note 4.
35. Hungary's Restructuring Nearly Finished, Positive Results Emerging Officials Say,
INT'L TRADE DAILY (BNA), Dec. 3, 1991.
36. High Rishks and Rewards cited in Eastern and Central Europe, INT'L TRADE DAILY
(BNA), Oct. 4, 1991.
37. NEw WoPRL DiCnONARY (2d College Ed. 1986), at 311.
38. Hungary: Trade Services Guide - Central and Eastern Europe, REurm TExTLmNE,
EuRoMoaNY TRADE FiN. Am BANKER INT'L., Mar. 1, 1994.
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The elimination of Hungary's current policy preventing foreign
investors from purchasing state bonds, however, may hasten the full
convertibility of the forint.39 As of February 1994, the Bank of Hungary allows foreigners to purchase certain series of these bonds.4 0 According to Frigyes Harshegyi, Vice President of the Hungarian
National Bank, ".... the liberalization of bond purchases will have a
major advantage in further opening the capital market, an essential
step towards full convertibility of Hungarian currency." 4 1
The non-fully convertible status of Hungary's currency seems to
have had little negative impact on foreign investors. The government
purposely devalued the forint five times in 1993 in order to encourage
foreign investment.42 As a result, U.S. investors benefitted by gaining
more forints for their dollar. Moreover, as the dollar has strengthened
against European currencies on the international money markets, it has
pulled the forint rate up compared to European countries which provide Hungary's main exports.43
As of February 20, 1994, the calculation of the rate of exchange
was approximately 113 forints to the United States dollar,4 up from
77.87 per dollar in June of 1992. 45 Furthermore, Hungarian currency
reserves stand at nearly $7 billion,46 up from less than $1 billion in
198947 and $5.73 billion in October 1993.48 Thus, investors should
remain confident that Hungary will retain its present stable
macroeconomic conditions and relatively sophisticated structure for
investment.
The Foreign Investment Act requires that the calculation of the
rate of exchange between the forint and foreign currencies relating to
the foundation, operation or liquidation of the company be determined
by the National Bank of Hungary's official rate of exchange.4 9 This
official rate also applies to any remittance made to the company by
39.

Foreign Purchaseof Hungarian Bonds Liberalized, Central News Agency, Jan. 18,

1994.
40. Id.
41.
42.
43.
44.
45.

Id.
Currency Structure of Hungary's Foreign Trade, MTI EcoNaws, Jan. 17, 1994.
Supra note 38.
Rates Quoted Against USD, Ramua EuRoPEA Busmss REPORT, Feb. 20, 1995.
NBH Rates Confirm Hungarian Devaluation of Forint, REUrERs Lnmn, June 24,

1992 at Money Report.
46. Creditfor National Bankfrom InternationalConsortium, BBC SUMMARY OF WORLD
BRoADcASTS, Jan. 20, 1994 at part 2.
47. Hungary's Economic Problems Predicted to Halt in Mid-1993, Ir'L TRADE
RP.(BNA), Dec. 23, 1992, at 2195.
48. Hungary'sReserves Slip to $5.73 Billion in October,REunERs LrsmD, Jan. 14, 1994
at Money Report.

49. FIA, supra note 18, at § 31(2).
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non-residents under any title and to transfers by the company in favor
of the non-resident.50
Never-the-less, if foreign investors still remain worried over the
non-convertibility of the forint, they may feel comforted by certain
provisions of the Foreign Investment Act. The Act allows foreign investors to place any investment of foreign capital in a convertible currency account and use the funds to acquire any capital goods used as
means of production, durable goods or spare parts to cover other costs
incurred in a convertible currency.5 ' Thus, monetary conversion is
rendered unnecessary in these situations since American investors
may simply use United States dollars.
Despite the Hungarian government's procrastination in making
the forint fully convertible, HCC should feel confident that Hungarian
currency will eventually become fully convertible. To completely
avoid any exchange rate hassle, HCC may also open an account in
dollars for the above-mentioned purchases. At present, however, it
would behoove HCC to take advantage of the current rate of exchange
by using forints so that they obtain the maximum value for their
dollar.
V. SOURCES OF FUNDING
For high technology investors who need additional financing for
their joint venture, the Hungarian-American Enterprise Fund may be a
source of capital. The primary aim of this fund is to promote the development of private enterprises in Hungary, including joint ventures
between U.S. and Hungarian enterprises. 52 Thus far, the United States
Congress has approved a budget of $60 million for the Fund. 3 Once
the Fund makes its initial review, American high technology companies interested in obtaining this source of capital should be prepared to
submit a three to five page proposal along with a detailed business
54
plan.
A written statement released by the Fund declares that since its
political transformation in 1990, Hungary has attracted the largest
amount of foreign investment in Central and Eastern Europe. 5
Charles A. Huebner, the managing director of the Fund, has also commented that several of the Fund's investments have gone toward high
50. Id.
51. FIA, supra note 18, at § 31(3).
52. Hungary-American EnterpriseFund, MTI EcoNws, Sept. 19, 1990.

53. Id.
54. U.S. DMar oF ST., supra note 4.
55. Improvement in HungarianEconomy Seen This Year as PrivatizationPicks Up, lNr'L
TRADE DAmY (BNA), Feb. 22, 1993.
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technology industries.56 For example, the joint venture between the
United States computer retail sales network, Donasher, and the Hungarian companies, SZKI and SZUV, received $500,000.11 Huebner
also remarked that the Fund's investments in software and information
technology are doing particularly well."8
The Hungarian government also provides a source of funding to
foreign high technology investors forming joint ventures. In order to
modernize its technology, the Hungarian government has established
59
the Investment Promotion Fund as an incentive to foreign investors.
Only business organizations with full or partial foreign participation
may submit tenders applying for financial support.6 0 To qualify for
consideration, the equity capital in the business organization must exceed 50 million forints, foreign shares must constitute at least 30%,
and 50% of the contribution in convertible currency must be paid by
the foreign party.6 1 More specific details regarding the application
process are available from the United States Department of
Commerce. 62
VI.

INITIAL CAPITALIZATION

Although this comment has shown that the Foreign Investment
Act eliminates many restrictions hindering investment, there remain
certain conditions that foreigners must follow. Many of these requirements relate to initial funding of the company. For instance, the Act
specifies that non-residents must pay their contributions to the capital
of a joint venture in convertible currency. 63 Nevertheless, it may be
argued that the existence of contrary provisions found within international treaties makes these provisions inapplicable to U.S. investors.'
American investors may have a unique advantage in being able to
side-step this restriction due to the 1978 Bilateral Trade Agreement
between the United States and Hungary. Arguably, the Agreement
allows contributions to be made in soft currency. (Soft currency is
currency that may be unstable and declining.) 65 The treaty states,
56.
57.
58.
59.

Ir'L TRADE REP.(BNA), Aug. 12, 1992.
MTI EcoNiEws, supra note 52.
Supra note 56.
Hungarian Gov't Decree No. 41, 1991, art. III V, § 8.

60. Id.
61. Id.
62. U.S. Dept. of Commerce, CallforApplicationfor Supportfrom the Investment Promotion Fund, CENTRAL Am EAsTERN EuRoPEA Tms, July 1, 1991.
63. FIA, supra note 18, at § 12(1).
64. Id.
at § 6. The Act itself states that if a conflict arises between the Foreign Investment
Act and an international treaty, the provisions of the treaty prevail.
65. NEw WORLD DIcrIoNARY, supra note 37, at 1353.
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"[f]inancial transactions between firms, enterprises and companies of
the two countries shall be carried out in United States dollars or any
other freely convertible currency unless the parties to the transaction
agree otherwise"(emphasis added). 6 Thus, since an international
treaty overrides any requirements made by the Hungarian Foreign Investment Act, the parties may agree to use any alternative currency.
Even if HCC is required to use hard currency, however, this
should not be of great concern. Under the worst case scenario, HCC
still retains the option of repatriating both their investment and related
profits in the currency of the investment.
In addition, two exceptions added to Section 12 of the Foreign
Investment Act in 199067 may also provide an escape-hatch for certain
investors. Unfortunately, these exceptions appear quite intricate and
confusing (which may be partially attributable to the problems of literal translation). Section 12 specifies the exceptions as those
provided in sub-section (1) of section 16, namely if the non-resident applies his share in the dividends (or share in the profits) for
the increase of the registered capital of or invests the same in an
already trading Hungarian company or participating in the setting
up of a new Hungarian company and in the,further alternative if in
case of alienation of his participation as a non-resident in an already existing Hungarian company the proceeds of sale are invested in6 8an existing company or in the setting up of a new
company.

Even though Section 12 refers to and restates the above as what
is provided in sub-section (1) of Section 16, Section 16 has since been
repealed.6 9 However, statutory history may help clarify the exact
meaning of Section 12. Repealed Section 16 stated:
If the foreign member (shareholder) of the company with foreign
participation deals with his share in the profits or dividend wholly
or partly as follows:
a) increasing the original registered capital or investing it in
an already operating Hungarian company or in a company under incorporation or in a company under incorporation and such company (whether the one increasing
the capital or the one already trading or the one under
incorporation) shall pro rata of the relevant part of its
basis of tax shall be entitled (by way of withholding the
66. Bilateral Investment Treaty, 1978, U.S. - Hungary, art. IV § 2.
67. FIA, supra note 18, at § 12.
68. Id.
69. U.S. Dept. of Commerce, Corporation Ta, Act LA%.YV, 1991, NTIS
EASrEm EUROPE LEGAL TErs, at § 20(6)(c)C"Corporation Tax Act").

CENTRAL
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up to the amount of such part of
tax) to a tax allowance
70
its tax burden.
In light of both texts, Section 12 seems to allow investors to
make contributions in soft currency in only two situations: 1) if they
apply their share of the profits or dividends to increase the registered
capital of an already existing Hungarian company, or 2) if they transfer proceeds from the sale of a Hungarian company to set up the new
company. Section 12 also permits non-cash contributions, but limits
those contributions to physical assets. 7 1 It also states that the comor intellectual property matters without the
pany may not realize rights
72
license of a third party.
As of January 1994, the Hungarian government introduced two
new large-scale investment incentives. First, the government may
grant an incentive to companies with a share capital of at least 100
million forints (approximately $885,000) if an amount of at least 25
million forints (approximately $221,200) from the distributed dividends is reinvested. This is provided that the whole amount or a partial amount is used for increasing the share capital and the share
capital so increased is not reduced (or the company is not split or
demerged) within five years following the investment.73
Second, the government may also grant a tax incentive to companies which meet four very specific requirements: (1) the companies
must have a share capital of at least 500 million forints (approximately
$4,425,000); (2) with investments of at least 200 million forints (approximately $1,770,000); (3) deriving half of the company's turnover
from the production or sale of environment friendly products which
are produced with modem technology; and (4) provided that the sale
increase export revenues or creates new jobs. 74 This tax incentive
may be granted for a period of ten years, but the incentive may not
exceed 100% of the tax liability in the first five years and 60% in the
second five years. The actual period and rate will be established by
the government on an individual basis.75
Hence, HCC's contribution to the capital of the joint venture will
have to be paid in a convertible currency, unless an agreement is
reached with the other party so that they may avail themselves of the
United States-Hungary Bilateral Investment Treaty. Because HCC is
70.
71.
72.
73.
74.

FIA, supra note 18, at § 16 [repealed by subesquent amendments].
Id. at § 12(2).
Id
Corporate Tax Under the Microscope, FiN. Tumss LuArrED, Feb. 1994.
Id

75.

Id.
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forming a completely new entity, the exceptions provided under section 12 do not apply; no Hungarian dividends will be available, nor
will the proceeds from the sale of a Hungarian company. Additionally, HCC should set up a convertible currency account so that it may
use those funds to acquire the capital goods allowed under the Foreign
Investment Act.
VII.

CREATING THE JOINT VENTURE

The current legal situation in Hungary grants wide latitude for
high technology investors to found a joint venture. Both the Foreign
Investment Act and Act V1 of Business Organizations ("Companies
Act") expressly enables natural foreign persons and business organizations to legally form companies in Hungary. 76 The Foreign Investment Act also allows any legal entity to create a company with foreign
participation. 7 Moreover, it enables a company with foreign participation to 78acquire any real property necessary to carry out its
objectives.
Amendments to the Foreign Investment Act have facilitated the
establishment of joint ventures by abolishing the Act's original requirement of obtaining permission prior to the creation or acquisition
of a foreign joint venture. 79 This applies even if the joint venture becomes 100% foreign owned.8 0 Preceding its amendment, the Act required that any company with a majority of foreign ownership acquire
a joint license from the Ministry of Finance and the Ministry of International Economic Relations which could take up to ninety days for
approval."1 By no longer requiring foreigners to seek government approval, a great delay in the initial formation of the joint venture has
been eliminated.
Similarly, the Companies Act permits foreigners to purchase up
to 100% ownership of existing Hungarian companies without seeking
approval or giving notification. 82 Thus, under both acts, joint ventures have the option of establishing a joint venture without first obtaining government approval despite the fact that they may plan to
eventually make the joint venture a wholly owned American
subsidiary.
76. FIA, supra note 18, at § 19, § 4(1).
77.

FIA, supra note 18, at § 19.

78.
79.
80.
81.

Id. at § 19.
Id. at § 9(2).
Id.
FIA, supra note 18, at § 9(2) [repealed by subesequent amendments].

82.

U.S. Dept. of Commerce, Act VI of Business Organizations, § 7, NTIS CmnAL &

EAsTmRN EUROPE LEGAL TEXTS, 1992 ("Companies Act").
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The Foreign Investment Act specifically allows for the establishment of joint ventures between foreign and domestic entities through
the ownership of equity shares. For no apparent reason, however, the
Act only allows foreign investors to acquire registered,83 rather than
bearer shares8 4 when forming public companies limited by shares, 85
and when purchasing shares in already existing Hungarian corporations.8 6 Thus, to form a Hungarian joint venture, an American High
Technology company may create a completely new entity with a Hungarian partner or purchase any amount of interest in an existing Hungarian company as long as it holds bearer shares.
Hungary's technical requirements for formation of a business entity are much like that of the United States. A company may be
formed with articles of association signed by all members 7 in which
members freely determine their relationship to each other.88 To avoid
being considered null and void outright, the articles of association
must include:
1) the official name and principle office and address of the
company
2) members' names and their principal office addresses
3) the company's sphere of activity and
4) the amount of company assets and the manner and time within
which they are to be disposed.8 9
They also must be "endorsed by a barrister or company attorney". 90
92
91
Lastly, a statutory meeting must be convened to draw up a charter,
elect the board, and decide other foundational matters. 93
To provide proper illustration of requisite procedures, HCC's
joint venture will be through the creation of a completely new entity
with a Hungarian partner rather than simply purchasing shares in an
already established Hungarian company. Since Hungary no longer requires government authorization, HCC simply needs to write up its
83. Registered bonds are entered on the books of the issuing corporation or with its transfer agent in the name of the purchaser, whose name may also appear on the face of the bond.
BLACK'S LAW DICrnONARY, 1283 (6th ed. 1990).

84. Bearer Bonds are payable to the person having possession of therm. Such bonds do not
require the endorsement of transfer of ownership, only the transfer of possession. Id. at 154.
85. FIA, supra note 18, at § 13(2).
86. Id. at § 4(1).
87. Companies Act, supra note 82 at § 19.
88. Id. at § 20.
89. Mdat § 21.
90. Id. at § 19(2).
91. Id at § 257.
92. Companies Act, supra note 82, at § 261 lists specific charter requirements.
93. Id. at § 258.
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Articles of Association,94 making sure to include the necessary information, convene a statutory meeting and arrange for the underwriting
of the registered capital.
VIII.

CHOOSING THE RIGHT BusINEss ENTIrrTY

Hungary provides ample room for foreign investors to freely
choose their business entity under its Companies Act. Although this
Act authorizes several forms of legal entities: (1) public company
limited by shares (Rft.), 95 (2) limited liability company (Kft.), 96 (3)
business associations and (4) "joint ventures",97 the most advantageous for foreign investors are the first two. The Act also permits
various types of partnerships, but does not consider them legal entities.98 Since only legal entities may be a member of an association of
a joint venture,9 9 partnerships will be ignored for purposes of this
comment.
The essential aim of the Companies Act is to allow joint ventures
with foreign participation to use any of the forms of association specified within the Act. However, as will be shown, choosing some of
these forms would be quite unwise.
The Companies Act parallels the Foreign Investment Act in many
ways. Both emphasize their desire to promote the free flow of capital
into Hungary through the "direct presence of foreign capital in [the]
economy".1 00 In doing so, Hungary seeks to promote a more efficient
utilization of state property through the introduction of competition
into what had been state-monopoly markets."' Also like the Foreign
Investment Act, the Companies Act guarantees "full protection and
security" to the interests of foreigners in Hungarian companies.1 0 2
Specifically, a foreigner's share of the company profit, accrued
through cessation of the company, sale of the interest, or reduction in
capital, may be freely transferred into the currency with which the
foreigner made his/her investment. 10 3 Yet again like the Foreign Investment Act, this is subject to the availability of enough forints. 1°
94.
95.
96.
97.
98.
99.
100.
101.
102.
103.
104.

This is equivalent to the Articles of Incorporation in America.
See discussion accompanying notes 87-105.
See discussion accompanying notes 105-120.
Companies Act, supra note 82, at § 2(2).
Id.
Id. at § 6(4).
Companies Act, supra note 82, at Preamble.
Id.
Id. at § 9(l). See FIA, supra note 18, at § 14.
Companies Act, supra note 82, at § 9(2).
Id.
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An international treaty may also determine conditions which deviate
from the law regarding the participation of foreigners."0
The Companies Act grants Hungarian businesses many of the
same powers that U.S. companies possess. Specifically, the Act permits all business associations to enter into contracts, acquire property
and sue in court to enforce their rights.10 6 While all legal entities enjoy these rights, the most advantageous companies-for foreign investment are the public company limited by shares (Rft.) and the limited
liability company (Kft.).
Both forms contain many similarities. For example, both allow
all owners to enjoy limited liability (which is not permitted by the
other forms), authorize one or more business owners (who may be
individuals or business organizations) and permit foreigners to serve
as directors or board members. Therefore, choosing between these
two depends largely upon the individual requirements of each investor. A detailed look at these two forms of association follows, as well
as a very brief description of the other four.
A.

The Rft.

The public company limited by shares called Resvenytarsasag in
Hungarian, but known simply as Rft., somewhat resembles a publicly
held corporation in the United States. It is superior in that it is the
only form of association to permit documents securing membership
rights within the company; under any other form, they are considered
null and void.10 7
Also, like public corporations in the United States, the Rft. is
subject to detailed reporting requirements (i.e. for increasing and reducing the registered capital 0 8), stricter corporate formalities and auditing requirements, unlike the Kft. and American close corporations.
It is managed by a board of directors elected by company shareholders
and a general manager is appointed by either the board or shareholders
to conduct the Rft.'s daily business. Shareholders also have exclusive
control over charter amendments, increases and decreases of the share
capital and over any merger, dissolution or transformation of the
Rft.10 9 Unlike the United States, however, the Act requires the ap105. Id. at § 7(2).
106. Id.
at § 1(2).
107.
108.

Id. at § 14.
See Companies Act, supra note 82, at §§ 301-316.

109.

Id. at § 232.
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pointment of a supervisory board to oversee the activities of an Rft.'s
board of directors."10
The Companies Act defines the Rft. as a commercial organization with a registered capital consisting of shares of a predetermined
amount."' To form an Rft., the Act requires 10 million Hungarian
forints (approximately $98,000) as the minimum amount of capitalization, and the sum total of cash contributions at the time of formation
may not be less than 30% of the registered capital, or less than 5 million forints. 12
One of the most important features of the Rft. (and also the Kft.)
and strictly forbidden in all other forms of association, is the limited
liability of its shareholders. Specifically, shareholder liability to the
company is limited to the nominal value of the shares. 1 3 Unlike the
Kft., however, all owners and the company itself do not have
4
mandatory rights of first refusal to buy any other owner's interest'"
(meaning that shares do not have to be first offered to the other shareholders before non-members may buy them).
The Rft. is also unique in that it is the only entity legally allowed
to publicly offer and trade its shares on the Budapest Stock Exchange
(BSE).' ' 5 However, this may not be a very persuasive factor. The BSE
reopened in June 1990 after being close for over 40 years. 16 Moreover, it is only open from 11:00 a.m. - 12:30 p.m. Monday through
Friday." 7 As of September 1994, the Budapest Stock Exchange
(BSE) had 37 companies listed, with a trading volume of 136.55 billion ($1.21 billion)forints between January and July of 1994."8 Many
blame the partial convertibility of the forint as stalling the 'booms'
that characterized Budapest's old stock exchange.'
Additionally,
some investors are wary of the Hungarian market due to fears of fur20
ther currency devaluations.'
110. Id. at § 34(2)(a). For more detailed rules governing the company meeting, the directorate, the supervisory board, a one person company, increasing and reducing the registered

capital and winding up the company, see id. at §§ 277-320.
111. Companies Act, supra note 82, at § 251.
112.
113.

Id. at § 251.
Id. at § 232(1).

114. Id. at § 171(1).
115.

Id.

116. Hungary: World Equity Markets, RXMtR TacruNa, Euromoney Supplement, June 29,
1994.

117. Hungary: The World FinancialHandbook, REur
ment, Sept. 27, 1994.
118.
119.
120.

1995.

TExrLmNE, Euromoney Supple-

Id.
Invest in Hungary, Bus. AND ECON., Sept. 1991.
Hungary: Capital Markets - Budapest Stock Exchange, RamR TaxrLm, Jan. 1,
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On the other hand, the BSE has been boosted by both privatization and the presence of foreign investors. For example, western manufacturers present a very important source of capital of approximately
$8 billion.12 ' It is estimated that as much as 70% of equity turnover
on the Budapest Stock Exchange is accounted for by foreign investors."2 Moreover, in 1995, the Budapest Exchange will start trading
in currency products, giving foreign investors the opportunity to hedge
exchange rate risks.12 3 In comparison to the United States though,
trading on Budapest's stock market is rather minute. Thus, investors
should further research this area to make sure the Budapest Stock Exchange satisfies their needs. 24
The Companies Act creates another problem for foreign members
of an Rft. in relation to their shares. It declares that foreigners may
only own registered shares and not bearer (freely transferable)
shares. 25 If for some reason a foreign investor acquires a bearer
share, he/she may not exercise any shareholder rights in relation to the
company and must convert it into a registered share within three
months of its acquisition. 26 Thus, a foreign person may sell shares
without registration, but if the purchaser wishes to exercise their rights
as a shareholder (including voting rights and receipt of dividends), the
new owner must register the transaction in the company's share
register.
B.

The Kft.

The other common form of business association for foreign investors is the limited liability company called Korlatolt felelossegu
tarsasag, known as Kft. The Kft. is most similar to the United States
close corporation. Ownership is purely contractual; no share certificates are issued and no public advertisement or offering of interests in
a Kft. is permitted. More specifically, the Companies Act defines the
Kft. as an association with a primary stock consisting of predetermined primary stakes. 2 7 Like the Rft., the Kft. possesses the important characteristic of limited liability. Under the Kft., however,
121.

Nicholas Denton and Virgina Marsh, Hungary Warned on Going Mexico's Way, FiN.

TmEs, Feb. 1, 1995.
122.
123.
124.

Supra note 116.
Supra note 117.
The CEO of Budapest's stock exchange is Josef Rotyis, phone number 36-1-117-5226,

fax number 36-1-118-1737.
125. Companies Act, supra note 82, at § 240.
126. Id
127. Id. at § 155(1).
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limited liability consists of providing the primary stake and other material contributions as defined in the articles of association.
Although an investor would be wise to choose either form, the
Kft. possesses some advantages over the Rft. For example, an investor may form a Kft. with as little as 1 million forints, (approximately
$9,800) although at least 500,000 HUF, must be contributed in
cash128 (ten times less than the Rft.). If the primary capital of the Kft.
exceeds 50 million forints, however, the company must appoint an
auditor. 12 9 Additionally, all owners of the Kft., as well as the company itself, have mandatory rights of first refusal to buy any other
owner's interest.13 0 Lastly, the Kft. does not automatically require a
supervisory board. The Kft. only requires that employees participate
in the supervision of the company through a supervisory board if the
annual average of full-time company employees exceeds two
131
hundred.
Nevertheless, forming a Kft., entails some restrictions that the
Rft. does not. For example, while business shares in the Kfl. are
freely transferable among company members, 132 they may only be
original member has paid
transferred to non-members so long as 1the
33
full.
in
contribution
primary
for his/her
Another important restriction solely required of the Kfi. concerns
how members shall apportion company profits. (Regulations for apportioning an Rft.'s profit is defined in any legal way by its members
in the company charter. 134) These rules are found in two somewhat
contradictory sections within Article 177 of the Companies Act. Depending on how this provision is interpreted, severe limitations may
be placed on the profits obtained by investors.
Section 1, states: "Throughout the existence of the company,
members shall not reclaim their primary contribution from the company; members shall only be entitled to claim a share of the divisible
profit according to the company balance sheet." '35 Like the Rft., the
Act allows members to calculate a balance sheet and apportion profits
at the company organization meeting. 1 36 Thus, section 1 seems to require that members be allowed to apportion the Kft's profit in any
at § 158(2).
128. Id.
129. Companies Act, supra note 82, at § 39(2).
130. Id. at § 171(1).
131. Companies Act, supra note 82, at § 13(1).
132. Id. at § 170.
133. Idl at § 171.
134.
135.

Companies Act, supra note 82, at § 261(i).
Id. at § 177(1).

136.

Companies Act, supra note 82, at § 183(2)(a); See § 278(0 for the Rt.
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way that they have predetermined, provided that they make no attempt
to reclaim their primary contribution. The Act deems this mandatory,
by declaring, "[a]ny article of association which departs from this pro137
vision shall be void."
In direct contrast, Section 2 of Article 177 of the Companies Act,
asserts, "profits shall be apportioned among members in proportion to
their primary contributions." 138 Without reading Section 1, this provision seems rather straightforward in leaving members no free choice
in apportioning their company profits; they must be proportionate to
the primary contributions of the members. After reading Section 1,
however, the requirements of Section 2 would be void if they were not
stated as such in the company balance sheet. Thus, to remain in accord with both Sections of Article 177, members seem to have no
choice but to state in their company balance sheet that they will apportion their profits according to their primary contributions.
Other Forms of Association

C.

High technology investors interested in establishing a joint venture should avoid the other forms of association. For instance, both
limited and unlimited partnerships are not widely used because of
their double tax status. The government taxes at the entity level and
the partners continue to be taxed on their earnings.139 Similarly,
"Business Associations" are not a viable choice for those forming a
joint venture since they must be non-profit." 4
Although at first glance the "joint venture" may seem appropriate, one should be wary of this form. Unlike the Rft. and Kft., joint
venture members may be held personally liable for company debts.
The Companies Act defines a joint venture as "a business organization
formed by legal persons who shall be liablefor its obligations from its
registered capital and other assets provided by its members"(emphasis
added). 4 ' Furthermore, if the assets of the venture do not satisfy its
debts, the members are jointly liable as guarantors in proportion to
their contributions. 4 2
Thus, due to the limited liability they provide to their members,
the best form of association for HCC to undertake would be either the
Rft. or Kft. Depending upon the individual circumstances of the com137.

Id. at § 177.

138.

Id. at § 177(2).

139.

Specific rules regarding them are found in Companies Act, supra note 82, at §§ 55-

102.
140.
141.

Companies Act, supra note 82, at § 103(1).
Id at § 127(1).

142. Id
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panies involved, one form may prevail over the other. However, if a
company possesses less than $98,000 for initial capitalization, the Rft.
is not a viable option.
Assuming that a company has enough funds available for either
form, the value of public trading must be determined. As explained
above, any company which desires public trading must choose the Rft.
Another significant concern for companies is the restriction of the
Kft.'s apportionment of company profits. The Companies Act seems
to require that Kft. members state in their company balance sheet that
profits be apportioned according to their primary contributions. For
companies who view this as an unwanted restriction, the Rft. would be
the better choice.
Given the above considerations, HCC would be wise to choose
the Rft., provided they are able to raise the requisite amount of capital.
IX.

COMPANY REGISTRATION

Once a company selects its form of association, authorized representatives1 43 must register the company with the Court of Registration 1 " within 30 days of concluding the articles of association or
adopting the charter.145 The Court requires that a company submit an
application providing specific information required of companies operating with foreign participation.146 Then, the Court examines all the
documents to determine if they are in accordance with Hungarian
be refused in cases of "inrules of law. 147 Registration may only
48
fringement" upon these rules of law.'
By complying with the following procedures, a company is practically guaranteed registration. First, companies need to certify that
they held a founding company meeting performed in accordance with
143.

Senior officers have an independent right to register the company unless otherwise

provided in the Articles. See Companies Act, supra note 82, at § 43.
144. Registration Courts are County Courts that are competent to register companies.
145. Registration of Companies by Courts and the Supervision of the Legality of Companies, Hungarian Decree No, 13., 1989, art. XII.16, § 1(1). See also Companies Act, supra note
82, at § 23(1).

146. Specifically, this requires the name, seat, premises and assets of the company, the
place of the branch, the date of association, spheres of activity, starting date ofactivities, method
of signing (including the names, address and position of persons so authorized and any limitations placed on signing) as well as specific information that varies according to the type of

company about to be formed. See The Registrationof Companies by Courts and Supervision of
Legality of Companies, Hungarian Decree No. 13/1989(XII.16) IM, Jan. 1, 1990 at § 2(l)(a).
147. The Registration of Companies by Courts and Supervision of Legality of Companies,
Hungarian Decree No. 13/1989(XII.16) IM, Jan. 1, 1990 at § 11(2).
148. Id at § 24(1). Although, this Act does not give any specific examples of infringement,

logically, this only means that if any other laws are violated, registration will not occur.
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certain regulations. 14 9 Second, 30% of the registered capital must be
paid prior to the registration process.' 50 Provided that no violations of
law were made during this process, the company should become duly
registered. Company existence becomes official by its entry into the
companies register, with retrospective effect, at the time of the conclusion of the articles of association or at the time of the adoption of the
5
charter.' 1
Thus, as long as HCC certifies that it has held a company founding meeting in accordance with Hungarian regulations, pays 30% of
its registered capital and submits the requisite information to the Court
of Registration within 30 days of drafting its articles of association, it
should successfully complete the registration process.
X.

METHODS OF PRIVATIZATION

Hungary's unique situation of privatizing their state-owned economy provides a rare opportunity for United States' industries to invest
in a country that is almost entirely up for sale. Over two thousand
Hungarian companies worth an estimated $37 billion became available in 1989.152 Certain enterprises will remain partially state-owned,
such as Malev, the Hungarian Airlines, and MAHART, the state shipping company.' 5 3 The only high technology enterprise in which the
state will maintain a controlling share (50% plus one vote) is the State
Administrative Computer Service. 154 Hence, the high technology industry need not worry about continued state ownership.
Although privatization in Hungary provides numerous possibilities for investment, the amount of time it takes to complete the privatization process may constitute a drawback for some foreign investors.
For instance, half of Hungary's state enterprises began privatization
during the end of 1991 and only 17% of them became privatized as of
November 1992.155 When placed in context, this figure translates into
the creation of approximately 60,000 private firms.' 56 Therefore, the
length of time required to actually convert state-owned companies into
private ones has led to a rather limited number of existing private
Hungarian companies. Consequently, a joint venture will likely have
149. Id. at § 26(2).
150.

Id.

151.

Id at § 24(1).

152.
153.

Doing Business in Hungary, PRICE WATERHOUSE INFo. GumE, Feb. 1993, at 29.
Long-term State Properties, Hungarian Decree No. 126, Aug. 28, 1992.

154.

Id

155. Improvement in HungarianEconomy Seen This Year as PrivatizationPicks Up,
TRaDE DAmY(BNA), Feb. 22, 1993.
156. Toohey, supra note 25.
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to deal with a company either in the midst of the privatization process
or one still owned by the state.' 57
The Hungarian Parliament established the SPA in 1990 through
the Foundationof the State PropertyAgency and on the Management
and Utilization of Property Belonging to its Scope Act"("SPA
Act"). 1 58 The SPA generally oversees the privatization of Hungarian
state enterprises. More specifically, the Act gave the SPA broad supervisory powers to examine the valuation and sale of state-owned
59
property.1
The SPA Act expressly allows both foreign natural persons and
corporations to own state property.' 6 0 Since the SPA controls all of
the "business shares and stock" of state-owned enterprises' 61 and must
approve all contracts of state owned enterprises, 162 it is highly probable that the foreign investor will often purchase an interest in an existing Hungarian company directly from the SPA. Thus, the SPA
regulates foreign participation concerning companies utilizing state assets and companies acquiring shares in newly privatized companies.
The SPA oversees a number of privatization methods developed
by the Hungarian government to achieve the sale of Hungary's stateowned enterprises. One of the most successful and relevant for foreign investors has been the enterprise-initiated (spontaneous) process.
Under this type of privatization, the management of the individual
state enterprise initiates its company's own privatization. 163 Many
such privatizations have involved the sale of a significant portion of
their equity to foreigners.'"
Another form of privatization is the buyer-initiated program.
This plan allows buyers to bring buy-out proposals directly to the
SPA. The SPA then invites competitive bids from other investors and
makes a contract with the investor who submits the most favorable

157.

This would then require the approval of the State Property Agency (SPA) to begin the

privatization process.
158. Foundation of the State PropertyAgency and on the Management and Utilization of
Property Belonging to its Scope, Act VII, 1990("SPA Act").
159. Id. at § 10.
160. Id. at § 25(2).

161.
162.

fa at § 7(1).
Protection of Property Entrusted to Enterprises of the State, Act. No. VII (1990), at

§ 1.
163.

Katherine Ashton and Roger I. Cohen, Privatizatioain Hungary, INT'L FIN REV., Sept.

1992, at 3.
164. Id.
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bid.1 65 More than two hundred of these proposals were submitted to
166
the SPA within the first few years of the program.
If investors want to avoid having to directly deal with the SPA,
they have the option of taking the decentralized privatization route.
This program allows the transformation of companies through independent consultants who have been approved by the SPA. 167 No
problems should arise under this method so long as the proposals do
not violate any laws or contradict the interest of the Hungarian
168
economy.
Other privatization methods, not particularly relevant to high
technology investors, also exist. These include the pre-privatization
169
program which relates to the retail, catering and service industry
and the active privatization plan. The latter plan has only been applied
programs, focusing mainly on
through very specific state-controlled
70
the hotel and retail industries.1
Due to the small number of private companies available, high
technology investors could easily become involved in any of the
above three privatization programs. HCC's decision to form its joint
venture by creating a completely new entity as a Rft. with a Hungarian
partner rather than purchasing shares in an already existing company
(privatized or state-owned), however, makes the privatization programs irrelevant to its initial formation.
XI.

TAXATION

American investors participating in Hungarian joint ventures are,
of course, subject to Hungarian tax laws. Although the taxes may
seem high at first, high technology investors receive certain advantages over their Hungarian counterparts. This is largely due to Hungary's desire to encourage foreign investment. According to the
Foreign Investment Act, the profits of companies with foreign participation are only subject to corporation tax as provided by statute.
Property tax is the only tax subject to levies toward Hungary's central
budget.' 7 ' This section examines the most significant categories of
taxation most likely applicable to foreign investors.
165.
166.
167.
168.
169.
170.
171.

Doing Business in Hungary, supra note 152.
Ashton, supra note 163.
Id.
Id.
Id.
Doing Business in Hungary, supra note 152.
FIA, supra note 18, at § 14.
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Corporate Tax

The most important tax law applicable to foreign investors is Act
LXXXVI of 1991 on Corporation Tax("Corporation Tax Act"). This
Act subjects companies, individuals and even non-resident entrepreneurs to its regulations 1 72 as of the day entrepreneurial activity commences. 7 3 All taxes must be paid in Hungarian forints.174 The rather
high base rate of 36% for all companies,17 5 recently down from 40%,
is destined to drop even lower.
During the end of 1994, the Hungarian government submitted a
package of tax law amendments to Parliament, which included amendments to corporate income tax and value added tax. These amendments target improvement of business operational environments and
intend to encourage long-term investments. The most important
change in corporate income tax is the drastic cut in the tax rate. Two
possible scenarios were proposed: (1) decreasing the corporate income
tax to 18%, and adding a 22% tax on distributions, or (2) decreasing
the corporate income tax to 30% and adding a 10% tax on distributions.176 U.S. investors, however, have a unique advantage due to
Hungarian tax treaties which provide for a 0% to 5% dividend withholding tax and for an exemption with progression as an elimination
of double taxation. 7 v Therefore, these amendments may substantially
increase returns on Hungarian investments.
If the first proposed scenario stated above containing the lower
corporate tax rates is accepted, no further incentives will be granted,
except for qualifying off-shore companies. On the other hand, if the
second scenario becomes law, it will be supplemented by various incentives.' 78 For instance, the Parliament is considering accelerating
depreciation to allow companies to write off machinery in seven years
(with a maximum amount of annual deprecation limited to 20%) and
establishing a tax credit of 3% of the value of investments in machinery. The total amount of tax incentives, however, would be limited to
70% of the tax payable.
172. U.S. Dept. of Commerce, Act LYXAYI of 1991 on CorporationTax § 2(1), NTIS CEN.
TRAL & EAsrERN EUROPE LEGAL Tmcrs, Dec. 27, 1991 (LEXIS, INTLAW, EELEG)("Corp. Tax

Act").
173. Idat § 1(I).
174. Id.
at § 16(2).
175. Id.at § 9.
176. Government Moves on Tax Reform, FiN. Tiams LItMrrED, Nov. 1994.
177. Id
178. Prior to December 1993, the Corporate Tax Act specifically entitled companies with
foreign participation which met certain criteria to generous tax rebates. See Act LXXXVI of
1991 on Corporate Tax, § 12(9).

1995]

JOINT VENTURES IN HUNGARY

Foreigners who have invested in Hungary may avoid double taxation due to Hungary's bilateral agreements with some thirty countries. These agreements set the amount of tax at 5% to 15%."7 9 Thus,
American investors pay tax according to the terms of the bilateral
agreement between Hungary and the United States. The specific
amount of tax depends upon which amendment (mentioned above) to
the corporate tax law the Hungarian government decides to implement. In the case of the 23% additional tax profit the Ministry of
Finance has decided to apply the stipulations of bilateral agreements
withdrawn from joint ventures corresponding the amount of their foreign stake. 180
B.

Sales Tax and VAT

Another applicable tax law, Act XL of 1989 on General Turnover
Tax, applies to imports, exports and domestic sales of both products
and services and requires a value added tax (VAT) on most sales and
imports. 18 1 Hence, the general turnover tax is comparable to a rather
high U.S. sales tax, the normal tax rate being 25% of the basis of
assessment.18 2 (The basis of assessment for sales is the consideration
paid for the sold product or service, less the amount of the tax. 183) On
the other hand, the basis of assessment for imports is comprised of
dutiable value, customs duty, clearance charges & consumer tax.'8 4
However, proposals for lowering the VAT tax to 12% has been suggested in Hungary's 1994 Budget Law.' 85
Despite the rather high duties on imports and sales, the Act generously provides complete exemption for all exported goods and services. 18 6 Therefore, exporting products appears more beneficial than
actually selling the products domestically. Companies should consider this as a viable business option. Because the Act classifies prodin kind instead of sales, they are also
ucts and services as contributions
1 87
taxation.
from
exempted
The Act additionally cites a rather large list of particular products
and services which qualify for a lesser tax rate of 15% of the basis of
179. Corporate Taxfor.JVs Amended, MTI EcoNEws, Dec. 14, 1994.
180. Id.
181. U.S. Dept. of Commerce, Act XL of 1989 on General Turnover Tax, § 1(1), NTIS
CENrRAL & EAsTERN EUROPE LEGAL TEmXS, Dec. 31, 1990 (LEXIS, INTLAW, EELEG) (" G.T.

Tax").
182.
183.

Id. at § 29(1).
Id. at § 25(1).

184. Id. at § 27(1)(a).
185.
186.

Supra note 172.
G.T. Tax, supra note 181, at § 29(4).

187. Id. at § 9(a).

COMPUTER &I-IGH TECHNOLOGY LAW JOURNAL

[Vol. 11

assessment18 8 and an even smaller list that receives complete exemption.18 9 For the most part, though, this does not include anything relevant to the area of high technology, except for. special personal
computers for the blind which are subject to 0% tax.' 9°
The Foreign Investment Act also offers other advantages specifically to foreign investors and not to Hungarian citizens. For instance,
the Act allows non-residents to import duty-free their means of production as long as the goods are not sold for at least three years.1 91
Items include machinery, plant equipment and vehicles.1 92 Second,
the Act allows foreigners the unique advantage of maintaining cash
contributions in a foreign currency account so that they may purchase
the equipment they want to import duty-free.1 93 Third, the Foreign
Investment Act does not impose customs duty on any in-kind equity
contribution of a foreign person.194 Fourth, the Act allows foreign
citizens to repatriate their after-tax income in their country's currency,
provided that it was95 earned through a business association with foreign participation.'

C.

Social Security

All employers, regardless of whether or not they are foreign,
must pay a Social Security tax of 43% to Hungary's Social Security
Fund on the gross salaries of its Hungarian employees. However, they
do not have to pay social security tax on foreign employees unless
such persons wish to make use of Hungarian medical care or social
insurance services that the State provides to individuals free of
charge.

196

By the time HCC becomes established in Hungary, one of the
lowered corporate tax rate proposals should be in effect. HCC would
also be subject to the General Turnover Tax and would have to pay a
value added tax on most of its sales and imports, unless they are able
to classify them as contributions in kind or qualify them as part of
their means of production, provided that they are not sold for three
years. However, HCC would not have to pay taxes on any of its exports. Lastly, HCC would have to pay the Social Security Tax on only
188.

Id at Schedule No. 4.

189. Id. at No. 4/A.
190.
191.

lId at Schedule 4a(22).
FIA, supra note 18, at § 18.

192. lId
193. Id
194. Id
195. Id. at § 33.
196.

FIA, supra note 18, at § 26.
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its Hungarian employees and on any foreign employees who wish to
use Hungarian medical care and social services.
XII.

FREE TRADE ZoNEs

High technology investors also have the option of setting up a
joint venture in a Hungarian free trade zone.1 9 7 Hungary's Foreign
Investment Act enables the creation of companies in customs free
zones in an attempt to encourage foreign joint ventures that manufacture exports. The Hungarian government has established these zones
so that foreigners may establish a new business entity or acquire an
interest in an already existing company. 198 Those interested in incorporating within these zones must submit an application to the government verifying that the land on which the company will operate has in
fact been declared customs free. 199
Although the establishment of a custom free company may secure some advantages that a joint venture within Hungary cannot, the
disadvantages certainly outweigh any possible benefits gained. Despite its registration as a Hungarian corporate entity, the customs free
company is treated like a foreign company for purposes of customs,
excise laws and exchange control regulations.2"' Thus, it may save on
both customs duties and VAT, whereas a joint venture within Hungary
would be liable for the full amount of both.20 1
These companies also have the advantage of importing most
goods and services for their own use without obtaining import
licenses, borrowing in hard currency without approval of the National
2
Bank of Hungary and maintaining hard currency accounts.20 As
mentioned previously, however, joint ventures with foreign participation may also enjoy the luxury of maintaining their accounts in hard
may make purchases from them without outside
currency and
20 3
approval.
While companies in free trade zones seem to incur significant
savings on the various duties, they are also subject to significant restrictions. Primarily, these companies must obey Hungarian foreign
197. A free trade zone is an area physically within the country, but outside the customs zone
where foreign merchandise may be brought without formal customs entry and payment of duties.
BLACK'S LAW DICTIONARY, supra note 83 at 648.
198. FIA, supra note 18, at § 37(1).
199. Id. at § 40.
200. Id. at § 38.
201. See discussion accompanying notes 144-151, supra.
202. FIA, supra note 18, at § 39.
203. See discussion accompanying note 52.
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trade regulations 2° and comply with all international treaties that legally bind Hungary.2 "5 Therefore, they must continue to follow Hungarian import and export regulations which specifically address trade
relations with particular countries and specific commodities. Additionally, they must obtain and keep the amount of forints required for
its formation and operation in a Hungarian financial institution.2 °6
The Hungarian Minister of Finance may also impose an obligation on the company to maintain specific accounts and balance sheets
in forints. 207 This is despite the fact that the Foreign Investment Act
technically allows companies to keep their accounting books in foreign currency.20 8 Moreover, a company operating in a custom free
zone must still calculate its Hungarian tax in forints. 20 9 Additionally,
these companies may be subject to general licensing requirements by
Hungary's Ministry of International Economic Relations.2 10
Although companies in free trade zones derive some privileges
that joint ventures within Hungary itself do not, in the long run, the
overall advantages enjoyed by joint ventures surpass any of the potential gains. Therefore, HCC's joint venture in a Kft. was a wise one.

XIII.

RECENT DEVELOPMENTS IN THE HIGH TECHNOLOGY FIELD

Because of the recent removal of policies which restricted access
to Western technology, a substantial demand for modem technology
now exists in Hungary. This progress toward modernization has been
gradual, but steady.
Beginning in 1973, Hungary acceded to GATT, 2 11 and was
granted permanent most favored nation status in April 1992.2 Now
that the Coordinating Committee on Multilateral Export Control
(COCOM) has removed Hungary from its proscribed list of destinations, Hungary has become eligible for high-technology exports from
the United States (and other Western countries).2 3 Thus, a huge market for the computer industry, as well as other high-technology businesses, has opened up for U.S. companies to fill. American
204. Id.
205. FIA, supra note 18, at § 39(1).

206. Id. at § 42(1).
207. Id. at § 41.
208. Id.
209. Corp. Tax Act, supra note 172, § 16(3).
210. Id.
211. U.S. Dmr. OF ST., supra note 4.
212. Clinton to Propose Legislation to Make MFN for Bulgaria Permanent, hNrr'L TRADEa
DAxLY(BNA), July 21, 1993.
213. Hungary's Imports from U.S. Up 23.4% through November 1992, INT'L TRADE
DAiLY(BNA), Jan. 27, 1993.
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companies should move quickly in exploring this investment sector
though, because several large Western computer companies are already active in the Hungarian market."1 4
More recently, the Intellectual Property Accord Between the
United States and Hungary passed on September 24, 1993, covering
patents, trademarks, trade secrets, semiconductor chips, copyrights
and sound recordings.2 1 As a result, the Office of the United States
Trade Representative (USTR) removed Hungary from its "Priority
Watch List". 1 6 On August 2, 1993, a USTR spokesperson remarked
that the agreement provides the highest standard of protection for
computer software.2 17 Hungary has agreed to treat computer programs as literary works, making them eligible for copyright protection. Commerce Department Desk Officer for Hungary, Brian
Toohey, commented that the intellectual property pact should give a
"major boost" to U.S. - Hungarian trade relations.2 18
Due to these recent breakthroughs regarding high technology, the
time is ripe for HCC to form a Hungarian joint venture in the computer industry.
XIV.

SPECIFIC AMERICAN HIGH TECHNOLOGY INVESTORS

Many American high technology companies have invested in
Hungary through the creation of joint ventures which seem to agree
with the sentiments expressed in this comment regarding Hungary's
numerous advantages and unique situation. For example, Unisys set
up the Hungarian joint venture, Unisys Hungary Kft. in October
1993.219 Corporate marketing manager for Unisys, Peter Greenhill,
commented that the joint venture structure enable Unisys to take advantage of the many Hungarian tax concessions available to high technology firms and also allows them to get closer to their customers. 22
Greenhill also feels, that at the same time, Hungarians benefit from the
U.S. corporation's experience in system installation and software. 2 1
214. Hungary Adapts to the Market System, Bus. AM., Nov. 2, 1992, at 17.
215. IN 'L TRADE DAmy(BNA), supra note 33.
216. The USTR places countries that do not meet American trade standards on a "Priority
Watch List" and removes them once their policies have come into confornity with that of the
U.S. See Bill Holland, U.S. To Maintain Tough Stance on Asian Pirates,BILLBOARD PuB., Aug.

14, 1993.
217. Id.
218. Id.
219. Unisys Sets Up JV, MTI EcoNEws, Oct. 29, 1993.
220. Unisys Takes 45% ofJoint Venture with Sysland to Enhance it's Presencein Hungary,
CoMpuTERGRAm INT'L, Aug. 13, 1993.
221. Id.
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Another company, Digital Equipment Corporation, the leading
worldwide supplier of network computer systems and services, feels
similarly optimistic about Hungary. It created a joint venture, Digital
Equipment Hungary, in February 1990 to sell and service its computers.22 2 Although Digital only owns 51%, it has an option to buy
out its Hungarian partners within five years. 23
Robert Krause, a senior trade representative, stated that Digital
selected Hungary for its investment after a sizeable evaluation of potential markets in Eastern Europe. 24 They chose Hungary because it
was found to be furthest along in its political and economic reforms
and because Hungary has made modernizing its technological infrastructure a top priority.2 5 Furthermore, Digital believes that Hungary
offers the advantages of a thriving computer industry, a pool of talented labor, and currency that is easier to convert into hard currency
than any other in Eastern Europe.2 6
Digital is also completely satisfied that COCOM has addressed
the widely reported computer industry concerns regarding software licensing." 7 In fact, Krause remarked that Digital considers Hungary
to be a "foremost computer producer and a major potential market".2 2 8
Moreover, due to Hungary's stable macroeconomic framework, the
World Bank has pledged $350 million for this and other projects supporting new computer businesses."
In examining the various enterprises, one can see that some
American companies included a contract option allowing them to buy
23°
out their Hungarian partner within a specified number of years.
This mechanism enables American companies involved in joint ventures to first learn from their Hungarian partner how to successfully
operate in a foreign country before attempting to survive in Hungary
on their own. As seen in the following case, however, the Hungarian
partner may not benefit quite as much as its American counterpart.
In 1991, Hewlett Packard (HP), an international manufacturer of
measurement and computation products and systems, established a
222. DigitalPlanning Sales Venture in Hungary, N.Y.TuMsS, Feb. 12, 1990, at D14.
223. Id.
224. Digital Forms Joint Venture in Hungary, REUrER Bus. RE'., Feb. 13, 1990.
225. Joint Venture for Digital in Hungary, Cm. TRIB., Feb. 13, 1990, Business at 1.
226. Digital to Form Venture in Hungary, BosroN GLOBE, Feb. 12, 1990, Economy at 55.
227. Latest Export ControlLiberalizationHelps DigitalEquipment Open Eastern European
Market, Bus. WmE, June 12, 1991.
228. Id.
229. Id.
230. Digital,DEC Secures FirstBase in Eastern Europe,FIN. TIMES, Feb. 13, 1990, World
Trade News at 7; See also Hewlett Packard,MTI Ecoiaws, July 24, 1992.
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Hungarian joint venture with Controll Rfi. 23 Although it assumed a
minority share of 35%, HP installed a contract buy-out option. Merely
a year later, and far sooner than anticipated, HP exercised the option
to transform the joint venture into a wholly-owned subsidiary of
HP.2 32 Controll, one of Hungary's largest private companies involved
in electronics and information technology, has since declared bankruptcy in June 1993.3 Hewlett Packard Hungary Kft., on the other
hand, reported sales of $15.7 million in October 1992.234
Since many high technology companies are already successfully
operating joint ventures (or wholly-owned subsidiaries) in Hungary,
HCC should feel comfortable in establishing a joint venture. Since
HCC may eventually want to become a wholly-owned American subsidiary, they should include a buy-out option in its contract with its
Hungarian counterpart so that it could first successfully establish itself
in Hungary. On the other hand, HCC may want to maintain its relationship with its Hungarian partner in order to continue to receive local support. Either way, including the contract option would be
prudent. Exercising that right would be better determined at a later
date.
XV.

CONCLUSION

Due to the recent reformation of Hungary's political and economic structure, their current laws heavily favor both foreign investors
and joint ventures. Even though an American company forming a
Hungarian joint venture would have to overcome the inconveniences
of the partially convertible forint and the convoluted language of some
of their laws, these seem rather minor in comparison to the long list of
advantages Hungary offers. As shown, a United States joint venture
in Hungary enjoys various sources of funding, the option of choosing
its organization from several types of company forms (although the
Kft. or Rft. seems to be the wisest choice), a myriad of companies to
invest in due to Hungary's current process of privatization, as well as
beneficial tax concessions not available to domestic companies.
Recent breakthroughs within the high technology area, such as
the Intellectual Property Agreement, and trade opportunities, like
Hungary's various agreements with the surrounding areas, also offer
231.

HP Expands in Eastern Europe; Opens Joint Venture in Hungary, Subsidiary in

Czechoslovakia, Bus. Wmp, Apr. 25, 1991.
232. Hewlett Packard Hungary Announces Rising Turnover, MTI EcoNEws, Nov. 10,

1992.
233.

Controll Declares Bankruptcy, MTI EcoNEws, June 14, 1993.

234. Hewlett PackardHungary Announces Rising Turnover, supra note 232.
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enticing incentives to United States high technology investors. As a
result, many United States high technology companies have already
successfully established joint ventures in Hungary. Nevertheless, numerous opportunities remain and should be seized while the time is
ripe.

